PLEASE NOTE — THIS SAMPLE MANDAMUS COMPLAINT IS SEVERAL YEARS OLD. FOR
EXAMPLE, IT NAMES THE COMMISSIONER OF THE INS, AND OF COURSE THERE NO
LONGER IS AN INS NOR A COMMISSIONER. THIS COMPLAINT SHOULD BE USED AS

REFERENCE FOR THE FORMAT, ONLY NOT FOR ANY OF THE PARTICULARS OF THE
LAW OR ALLEGATIONS.

UNI TED STATES DI STRI CT COURT
FOR THE CENTRAL DI STRI CT OF CALI FORNI A

, individually, and
COVPLAI NT FOR

DECLARATORY
, individually; RELI EF I N THE
NATURE
OF MANDAMUS
Pl aintiffs,

VS

Dori s Meissner, Conm ssioner of the
United States Inmmgration and
Natural i zation Service, and Richard
Rogers, as District Director of the
Los Angeles District Ofice of the

I mmigration and Naturalization Service;

N e e e e e e e e S e S S

Def endant s.



l.
| NTRODUCTI ON

1. This is an individual action for declaratory and
mandatory relief, authorized by the Declaratory Judgment Act,
28 U.S.C. Section 1361, and the Adm nistrative Procedure Act,
et seq. This action challenges the policy of the Immgration
and Naturalization Service of refusing to expedite (or
del ayi ng) the processing of Adjustnent of Status Applications
for otherwi se eligible healthcare workers who desire to
process their children as acconpanying or followng to join
immgrants, prior to the child' s twenty-first birthday, based
on the newly enacted Section 212(a)(5)(C of the Immgration
and Nationality Act, 8 U S.C. Section 1182(a)(5)(C, as
amended by the 1996 Inmm gration Reform Act (IIRAIRA). (Once a
child turns 21 years old, the child is no | onger categorized
as an acconpanying or following to join dependent, and is then
subject to the filing of another petition by their parents for
immgration benefits, which would be subject to the backl ogs
of the fam |y second preference imm grant category, which is
presently approxi mtely six years for adult single children
fromthe Philippines.)

.
JURI SDI CTI ON

2. This Court has jurisdiction over the present action
pursuant to 28 U. S.C. Section 1331, Federal Question
Jurisdiction; 28 U S.C. Section 2201, the Decl aratory Judgnent
Act; 5 U.S.C. Section 702, the Adm nistrative Procedures Act;
and 28 U . S.C. Section 1361, regarding an action to conpel an
officer of the United States to performhis duty.

[l
VENUE

3. 28 U S.C. Section 1391(e), as anended, provides that
inacivil action in which each defendant is an officer or
enpl oyee of the United States or any agency thereof acting in
his official capacity, or under color of legal authority, or
any agency of the United States, the action may be brought in
any judicial district in which a defendant in the action
resides. Plaintiffs, and , are
residents of the Central District of California, and Defendant
| MM GRATI ON AND NATURALI ZATI ON SERVI CE (INS) is an agency
whi ch operates within this district.

V.
PLAI NTI FFS

4. Plaintiffs are applicants for Adjustnment of Status to
Lawf ul Permanent Residence of the United States pursuant to
I NA 8245(i), who, at the tinme they requested their Adjustnent
of Status Applications be expedited by the Los Angel es
District of the Immgration and Naturalization Service, were



eligible for Adjustnment of Status benefits. had
an enpl oynent - based vi sa petition which had been approved by
the Imm gration and Naturalization Service with a current
priority date. is the child of and
was a direct dependent of t hr ough whom she coul d
derive such status. Both plaintiffs are persons of good noral
character, in that neither of them has any crimnal record,
and both are upstandi ng nenbers of the comunities-in which
they Iive. Each Plaintiff awaited notification fromthe Los
Angel es District Ofice concerning scheduling of an interview
and adj udi cation of the Application they had filed, and each
Plaintiff had specifically requested that the Los Angel es
District Ofice expedite the adjudication process of their
application prior to the child' s twenty-first birthday. Such
expedi tious handling woul d have enabl ed themto recei ve Lawf ul
Per manent Residence prior to the child' s twenty-first

bi rt hday. Upon the granting of the Adjustnent of the Principal
Beneficiary's Status, the dependent child' s Adjustnent of
Status Applications could then be inmediately adjudicat ed.

V.
DEFENDANTS

5. Defendant, Doris Meissner, is the duly appointed

Conmi ssioner of the United States |Inmgration and
Naturalization Service (INS). R chard Rogers is the duly
appointed District Director of the Los Angeles District Ofice
of the Imm gration and Naturalization Service, who has fail ed
to expedite processing (or act on the processing) of the

i nstant Applications for Adjustnent of Status, based on INS s
current policy of holding in abeyance all adjustnent
applications for healthcare workers, due to the recent
enactment of I NA Section 212(a)(5)(0O.

Vi,
I NDI VI DUAL ACTI ON ALLEGATI ONS

6. Plaintiffs bring this action on behalf of thenselves,
as applicants for Adjustnment of Status to Lawful Pernmanent
Resi dence of the United States, born in the Philippines,
eligible for Adjustnent of Status, and with a child turning 21
years of age prior to their expected date of Adjustnent of
Status, or as a derivative/ dependent child turning 21 years of
age prior to their expected date of Adjustnent of Status.
Since the Adjustnent of Status process has not been expedited
by the Imm gration and Naturalization Service, the 21 year old
child wll not be able to obtain Lawful Permanent Residence in
the United States through their parent's Petition as a
derivative beneficiary, and will be subject to repetitioning
by the parent in the famly based second preference category,
where the waiting tinme is approximately six years. Taking into
consi deration past novenent of the Visa Availability Bulletin,
the backlog will nore likely be an additional twelve years
prior to visa issuance.



VII.
FACTUAL ALLEGATI ONS

7. Plaintiffs were eligible for expedited Adjustnment of Status on
t he basis of humanitarian reasons, and , the Plaintiff whose
21st birthday is on Septenber 18, 1997, shoul d have been, or shoul d now
be, afforded adjustnment of status on a nunc pro tune basis, on the basis
of humani tarian reasons.

8. Upon neeting all eligibility requirenments for the issuance of
their Adjustment of Status, the Plaintiffs both filed tinely
Applications for Adjustrment of Status with the Los Angeles District
Ofice, aregional office of the Inmgration and Naturalization Servi ce.
Located in Los Angeles, California, specifically requesting the District
Ofice to expedite the processing of their Applications, as the child
was turning 21 years of age, and such child would thereafter be unable
to adjust her status as an acconpanyi ng dependent, under her parent's
enpl oyment - based petition.

9. Pursuant to Section 245(i) of the Inmigration and Nationality
Act, both of the Plaintiffs met the eligibility requirenents for
Adj ust rent of Status, and, had their applications been tinely
adj udi cated by INS, could have been granted Adjustnment of Status. At the
present tine, ordinary processing of Adjustnent of Status interviews are
one year or nore after the initial Adjustnent of Status Application is
subm tted, due to the acknow edged extensive backlog in the Los Angel es
District Ofice.

10. The Plaintiffs each diligently followed up with the
I mmigration and Naturalization Service regarding the expedited
Adj ust ment of Status on several occasions. The Defendants specifically
consi dered each Plaintiff's claimfor expeditious handling, and had
sufficient information to deternmine Plaintiffs' eligibility requirenents
for Adjustnment of Status. In each case, the Defendant failed to
adjudicate the Plaintiffs' Adjustnment of Status applications in tinmely
fashion, thus not allowing sufficient tine for the applications to bhe
adj udi cated before the dependent child turned 21 years of age, due to,
inter alia, the recent passage of INA Section 212(a)(5) (0O

11. Plaintiffs al so approached and inquired as to national policy
with the Central Ofice of the Inmmigration and Naturalization Service in
Washi ngton, D.C., but were infornmed that there was a national policy of
hol di ng i n abeyance all adjustment applications for healthcare workers,
pendi ng pronul gati on of regulations which INS, to date, has not
promul gated, such that Plaintiffs would be required to conply with
regul ati ons which. to date do not exi st

12. Plaintiffs have exhausted all adm nistrative renedies
avai | abl e and have determ ned that no adequate renedi es exi st.

13. As a result of Defendants' willful and unreasonable delay in
adjudi cating Plaintiffs' Adjustnment of Status Applications, Plaintiffs
will be forced to be separated from each other for a period of anywhere
from6 to 12 years.

VI,
STATUTORY AND REGULATORY FRAMEWORK

14. Pursuant to Section 101(b)(1) of the Inmmigration and
Nationality Act, the term"child," nmeans an unmarried person, under the
age of twenty-one years.

15. Pursuant to Section 203(d) of the Inmgration and Nationality
Act, 8 U.S.C. 1153(d), ". . . (a) . . . 'child" as defined in



Section 101(b)(1), shall, if not otherwise entitled to an inm grant
status and the i medi ate i ssuance of a visa . . ., be entitled to the
sanme status, and the sane order of consideration provided in the
respecti ve subsection, if acconpanying or following to join, the

par ent .

16. Pursuant to Section 212(a)(5)(c) of the Inmm gration and
Nationality Act, 8 U.S.C. Section 1182(a)(5)(C), as amended by the 1996
Illegal Inmmigration Reformand | nmgrant Responsibility Act:

(© UNCERTI FI ED FOREI GN HEALTH CARE WORKERS. Any al i en who seeks
to enter the United states for the purpose of performing |abor as
a health care worker, other than a physician, is excludable unless
the alien presents to . . . in the case of an adjustnent of

status, the Attorney Ceneral, a certificate fromthe Comi ssion on
Graduat es of Foreign Nursing Schools, or a certificate froman
equi val ent independent credentialing organization approved by the
Attorney General in consultation with the Secretary of Health and
Hurmman Servi ces, verifying-

[1] the alien's education, training, license, and
experi ence —

[1] neet all applicable statutory and regul atory
requi renments for entry into the United States
under the classifications specified in the
applications;

[Il] are conparable with that required for an
Aneri can heal th-care worker of the sanme type
and

[IIl]are authentic and, in the case of a license,
unencunber ed:

[ii] the alien has a |level of conpetence in oral and
witten English considered by the Secretary of Health
and Human Services, in consultation with the
Secretary of Education, to be appropriate for
heal t hcare work of the kind in which the alien
wi |l be engaged, as shown by an appropriate
score in one or nore nationally recognized,
commerci al ly, standardi zed assessnents of the
applicant's ability to speak and wite: and

[iii]if a mjority of States licensing the
profession in
which the alien intends to work recogni ze the
test predicting the success on the
profession's licensing and certification
exam nation, and the alien has passed such a
test.

For purposes of Clause (ii), determ nation of the
standardi zed tests required and of the m ni mum
scores that are appropriate are within the sole
di scretion of the Secretary of Health and Human
Services and are not subject to further

adm nistrative or judicial review"



17. The adult Plaintiff had requested that the Adjustnent
of Status Applications for both her and her daughter be
expedited to enable her to inmgrate her daughter who is
turning twenty-one years of age, and who woul d not be
consi dered an acconpanyi ng dependent beneficiary i mredi ately
eligible for adjustnent of status, until the principal
beneficiary's Adjustnment of Status was conplete. The only
alternative renmedy is to wait for an additional six to twelve
years for visa issuance in the Second Preference category.

18. The State Departnent of the United States had
previously instructed the various offices throughout the
United States and the Consul ar Posts outside of the United
States, that applicants who are about to turn twenty-one years
of age shoul d be considered "energency" cases, or "truly
conpel l'ing humanitarian” cases. In State Departnment Cable
95- St at e- 266463 (which dealt with the budget crisis in Wshington)
the State Departnent specifically instructed Consul ar Posts which were
i nvol ved in the government shutdown that the processing of such
applications should be "deened essential, and are to be provi ded even
t hough the Consul ar Posts were closed to npbst other processing. The
cabl e indicated that energency cases included situations where a child
was to turn twenty one years of age, and woul d ot herwi se | ose
eligibility for a certain preference status. The cable specifically
i ndicated "include visa services in truly conpelling humanitarian cases,
ea. the issuance of an immigrant visa to an applicant about to turn 21
who woul d ot herw se | ose status."

19. Thus, the Departnent of State had specifically singled out
twenty-one year olds' cases as being essential, and as being cases with
truly conpelling humanitarian circunstances.

20. The Los Angeles District Ofice has maintained a policy of
expedi ting the Adjustnent of Status process on a case by case basis. The
I nmigration and Naturalization Service should have considered a child
turning twenty-one years of age as being eligible for an i mmgrant visa
as being a truly conpelling reason to expedite the Adjustnment of Status
for the Plaintiffs, despite the recent passage of |NA Section
212(a)(5) (0.

VI .
CLAI M FOR RELI EF

21. Defendants willfully, and unreasonably, delayed and refused to
adj udi cate, the Adjustnent of Status Applications of the Plaintiffs,

t her eby depri ving of the benefit of having her child join
her in the United States as a Lawful Permanent Resident and to all ow
and her daughter, ), peace of mnd, to which

Plaintiffs are entitled under the Imrgration and Nationality Act.

22. Defendants owe Plaintiffs the duty to act upon their
Adj ust ment Applications, and have unreasonably failed to performthat
duty. Plaintiffs have provided all relevant information and facts in
each case, particularly showing that the "aging out" of the children of
Lawf ul Permanent Residents nakes a tremendous difference between the
Fam |y Acconpanyi ng dependent category and the Family Second Preference
category, and that Lawful Pernmanent Residents are subject to extensive
backlogs in the Fanily Second Preference Category, and are greatly
harmed by the opportunity not to be able to obtain their Adjustnent of
Status Benefits, when eligible for them prior to their twenty-first
bi rt hday.



23. Strong humanitarian factors genuinely exist in these
ci rcunmst ances. The twenty-one year old child is unable to adjust her
status along with the rest of her fanmly, and is left waiting for
anywhere fromsix to twelve years before she can do so, because of the
trenmendous backlog. This famly is truly suffering, as they feel they
have | et down their child, and know of no other |egal avenue to enable
this child to adjust to |awful permanent residence in the United States.
Such feelings are the direct result of the refusal by the Inmgration
and Naturalization Service to take such conpelling facts into
consi deration, and agree to expedite the Adjustnment Applications as a
conpel ling humani tarian case, especially as they have been identified by
the State Departnent to be a truly conpelling hunanitarian case.

24. Plaintiffs have exhausted any adninistrative renedies that may
exist. No other renmedy exists for Plaintiffs to resol ve Defendant's
del ay.

WHEREFORE, Plaintiffs pray that the Court:
(1) Assume jurisdiction of this cause.

(2) Enter an order that this cause be maintained as a individua
action.

(3) Declare that INS's holding in abeyance and/or refusal to
expedite "age-out" cases which are dependents of healthcare
workers, is contrary to the provisions of "Famly Unity",
"Humani tari an" reasons, and Inmigration and Naturalization
Service's own rulings.

(4) Decl are that Defendants' actions are an arbitrary and
caprici ous abuse of discretion

(5) Conpel Defendants and those acting under themto perform
their duty to act upon the Applications for Adjustnent of
Status owed to Plaintiffs;

(6) Decl are that regardl ess of the date of the Court's decision

the Plaintiff be deened eligible to adjust her
status as a derivative dependent, despite being over the age
of 21;

(7) Gant such other and further relief as this Court deens
proper under the circunstance; and

(8) Grant attorneys fees and costs of court.

Dated: . Respectful ly,
/sl Attorney for Plaintiffs



